IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

PA AVIACE LTD, aforeign corporation,
formerly known as Aviace AG and Aviace Ltd.,
Plaintiff,
VS. No. CIV 06-929 MCA/RHS

ECLIPSE AVIATION CORPORATION,
a Delaware Corporation,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on Plaintiff PA Aviace Ltd.’s Application for
Temporary Restraining Order and/or Preliminary Injunction [Doc. 2] filed on September
29, 2006. The Court held an ex parte hearing with Plaintiff’s counsel at 5:09 p.m. on
Friday, September 29, 2006, at which time the Court denied Plaintiff’s Application for
Temporary Restraining Order. [Doc. 5, 6.] After Defendant Eclipse Aviation Corporation
was afforded notice and an opportunity to file a written response to Plaintiff’s application
for a preliminary injunction [Doc. 11, 12, 19], the Court held additional hearings on the
following dates: October 26, 2006; November 3, 2006, and November 6, 2006. These
additional hearing dates were required in order to provide the parties with a full and fair
opportunity to present their evidence.

This case involves PA Aviace' s request for a preliminary injunction against Eclipse

Aviation. “ A district judge asked to decide whether to grant or deny apreliminary injunction



must choose the course of action that will minimizethe costs of being mistaken.” Am. Hosp.

Supply Corp. v. Hosp. Prods. Ltd., 780 F.2d 589, 593 (7th Cir. 1986). Here the harms that

would befall Eclipseif apreliminary injunctioniserroneously granted far outweigh theharm
to Aviace if the preliminary injunction is erroneously denied, and Aviace has not shown a
substantial likelihood of prevailing on the merits of any of its claims,

Having considered the parties submissions, the arguments and evidence presented
at the hearings on this matter, the relevant law, and being otherwise informed in the
premises, the Court denies Plaintiff’ s application for a preliminary injunction based on the
findings of fact and conclusions of law set forth below.

l. FINDINGS OF FACT

1. Plaintiff PA Aviace Ltd (Aviace) is a Swiss corporation formerly known as
Aviace AG.
2. Defendant Eclipse Aviation Corporation (Eclipse) is a Delaware corporation

that designs and manufacturesthe Eclipse 500 aircraft and hasits principal place of business
in Albuquerque, New Mexico.

3. Eclipse and Aviace are of diverse citizenship, and the amount in controversy
in this civil action is greater than $75,000.00.

4, Aviace AG wasformed under Swisslaw between March 2002 and April 2002,
and later changed its name to PA Aviace Ltd.

5. The Company was formed for the purpose of purchasing Eclipse 500 Aircraft

and for the express purpose of operating a“jet club” system.
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6. Atthetimeof itscreation, Hilmar Hilmarsson wasthe Chief Executive Officer
(CEO) of Aviace AG and Peter Pfister was the Chairman of the company’s Board of
Directors.

7. At all relevant times before and during his tenure as Aviace's CEO, Mr.
Hilmarsson was authorized to act on behalf of Aviace and the shareholders, directors, and
investors involved in its formation (including Heinz Peler).

8. Currently, Heinz Peler is Aviace' s CEO,; he and Felix Amon currently own or
have aright to control the majority of the Company’s shares.

0. During the year 2002, Dorothy “ Dottie” Hall was Eclipse’sVice President of
Marketing and Sales; prior to 2002, Chris Finnoff wasemployed asEclipse’ sVice President
of Sales.

10. Peter Reed has been Eclipse’s Senior Vice President and Chief Financial
Officer (CFO) from the Company’ s formation in 1999 until the present.

11.  In the fourth quarter of 2001, Mr. Hilmarsson and Mr. Finnoff became
involved in negotiations for the purchase of Eclipse 500 Aircraft; Ms. Hall and Mr. Reed
replaced Mr. Finnoff as Eclipse’ s sales representatives with respect to the negotiationswith
Mr. Hilmarsson in the first quarter of 2002. [Ex. C, D, E, F, G.]

12. At thetime of these negotiations, the parties understood that Mr. Hilmarsson
was negotiating as the agent of a company and a group of investors that had not yet been
fully formed and funded as a separate legal entity named “ Aviace” ; both parties agreed that

Mr. Hilmarsson would be given the opportunity to assign the agreement he was negotiating
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to the company he was in the process of forming with the group of investors headed by Mr.
Pfister.

13.  Mr. Pfister and the other investors involved in the formation of Aviace
(including Mr. Peier) authorized Mr. Hilmarsson to conduct contract negotiations with
Eclipse on their behalf. Neither Mr. Peier nor Mr. Amon participated in these negotiations
in any substantive way during Mr. Hilmarsson's tenure as CEO.

14.  Duringtheparties contract negotiationsleading up tothe signing of theMarch
2002 agreement, Eclipseflatly rejected Mr. Hilmarsson' s proposals to become a distributor
(that is, to acquire distribution rights) or to be able to resell the Eclipse aircraft in Europe;
thus, the negotiations focused on Mr. Hilmarsson’ s plans for acompany that would operate
afleet of Eclipse 500 aircraft for use as a“jet taxi” service by “jet clubs’ in Europe.

15.  Duringthecourseof negotiationsleading up tothe March 2002 agreement, Mr.
Hilmarsson acknowledged and understood that Aviace could not acquire distribution rights
to the Eclipse 500 aircraft and could not purchase the aircraft in order to resell them.

16.  Eclipse aso flatly rejected Mr. Hilmarsson's requests for a volume discount
onthetotal purchase priceof each aircraft; Mr. Hilmarsson eventual ly accepted the purchase
price offered by Eclipse, and the parties negotiations turned to the payment terms, the
number of aircraft, and the delivery schedule for those aircraft.

17.  With regard to the payment terms, everyone involved in the contract
negotiations leading up to the March 2002 agreement agreed from the outset that for each

aircraft, Aviacewould need to pay a“ Six Month Production Deposit” of 60% of the purchase
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price six months before the schedul ed delivery and the remaining 40% of the purchase price
at the time of delivery; this “Six Month Production Deposit” is a common practice in the
general aviation industry and was never disputed during the parties’ contract negotiationsin
2001 and 2002.

18. Themain subject of dispute in finalizing the payment terms between Aviace
and Eclipse was the timing and percentage of the “Initial Deposits’ that would be due
between the time the agreement was signed and the time the Six Month Production Deposit
became due; Eclipse wanted an Initial Deposit of 20% of the purchase price for all the
aircraft as soon as possible after the agreement was signed, while Mr. Hilmarsson did not
want to pay any deposit ontheaircraft until the Six Month Production Deposits became due.

19. Eventualy, the parties compromised on the Initial Deposit by requiring Mr.
Hilmarsson’s company to pay 20% of the purchase price on the first twelve aircraft shortly
after the agreement was signed, 10% of the purchase price on the next 50 aircraft twelve
months before thethird year of production (e.g., January 2005 if the third year of production
began in January 2006), and 10% of the purchase price on the remaining 50 aircraft six
months later (e.g., July 2005 if the third year of production began in January 2006).

20.  Aspart of the compromise onthetermsof theinitial deposits, Mr. Hilmarsson
reduced the total number of aircraft included in the agreement from 200 to 112.

21.  Withregard tothedelivery schedulefor the aircraft, the partiesto the contract
negotiations were in agreement on the delivery of twelve aircraft during the first two years

of production (spaced at intervals of five, nine, and twelve months after the start of aircraft
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deliveries); these first twelve aircraft were designated as the “Early Aircraft.”

22.  Mr. Hilmarsson did not want a greater number of Early Aircraft, or a faster
delivery schedule for these aircraft, included in the agreement because he anticipated that
there would be technical, regulatory, or logistical problemswith the Early Aircraft (such as
lack of European certification) that would prevent hiscompany from making full use of these
aircraft in the planned “jet taxi” or “jet club” business during the first year or two after
Eclipse began production.

23. Mr. Hilmarsson's plan was to use the Early Aircraft primarily for
demonstration purposes during the early phases of his company’s “jet taxi” or “jet club”
business.

24.  Mr. Hilmarssondid not want to takedelivery of theremaining 100 aircraft until
later years, after thetechnical, regulatory, and logistical problemswith the Early Aircraft had
been settled; thus, the parties’ contract negotiations did not contemplate delivery of any of
the remaining 100 aircraft until at |east two years after Eclipse delivered the first aircraft to
its first customer.

25.  During the negotiationsin 2001 and the first quarter of 2002, Mr. Hilmarsson
never discussed or requested that Eclipse assign serial numbers or production-sequence
numbers to any of the 112 aircraft included in the parties' agreement, nor did Eclipse offer
to provide such numbers as part of the agreement.

26.  Seria numbers or production-sequence numbers were not important to Mr.

Hilmarsson at the time of the contract negotiations because the viability of the “jet taxi” or
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“jet club” business he and his associates were planning did not depend on having such
numbers included in the parties agreement so far in advance of production; rather, the
viability of this business depended on having specific quantities of aircraft delivered in a
particular sequence of dates running from the time aircraft deliveries began.

27. Eclipse did not offer to provide seria numbers or production-sequence
numbersinthe parties' agreement because the details of the company’ s production schedule
and production capabilities had yet to be worked out at the time the agreement was
negotiated, and Eclipse had yet to receive Federal Aviation Administration (FAA)
certification for the Eclipse 500 aircraft; thus, Eclipse was not yet in a position to begin
production of any aircraft at that time.

28.  Sincethere were no Eclipse aircraft in production when the parties negotiated
their agreement, any serial number or production-sequence number in existence at that time
would not correspond to any tangible property that prospective customers such as Aviace
could useascollateral for purposes of obtaining financing on aparticular aircraft during that
period.

29. Insofar as the parties contract negotiations contemplated a “jet taxi,” “jet
club,” or fractional ownership businessrather than adistributorship, deal ership, or brokerage,
there was no urgent need for Mr. Hilmarsson or Aviace to have a set of serial numbers or
production-sequence numbers available for use in marketing or reselling any of the aircraft
contemplated in these negotiations.

30. Shortly before finalizing the agreement in March 2002, Mr. Hilmarsson
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notified Eclipse of the formation of Aviace AG, and the parties substituted Aviace AG for
Mr. Hilmarsson's name wherever it appeared in the body of the agreement.

31. Aviace AG’'s board of directors and shareholders (including Mr. Peier)
authorized Mr. Pfister and Mr. Hilmarsson to sign the agreement on behalf of Aviace AG,
thereby forming alegally binding contract with Eclipsefor the purchase of 112 aircraft under
the terms and conditions stated therein.

32.  Thefinal agreement resulting fromthe parties' negotiationsin thefirst quarter
of 2002 is memorialized in a letter dated March 11, 2002, from Dottie Hall to Hilmar
Hilmarsson (the March 2002 agreement).

33. Inthefirst paragraph of the March 2002 agreement, Eclipse agreesto sell 112
of its Eclipse 500 aircraft to Aviace's predecessor, Aviace AG, “for the express purpose of
launching afractional ownership programin Europe;” sucha“fractional ownership program”
Is substantially similar, if not identical, to the “jet taxi” or “jet club” concept articulated by
Mr. Hilmarsson. [Ex. 1, H.]

34. The terms and conditions of Eclipse’'s March 2002 agreement define the
guantity of aircraft which Aviace AG commitsto order, the delivery schedule (by month) for
each aircraft, the price to be paid per aircraft (including future adjustments), the payment
terms (including the amounts and timing of deposits), the consequences of either party’s
cancellation or breach of their agreement with respect to each aircraft ordered, and
procedures for dispute resolution.

35.  According to the tentative delivery schedule included in the March 2002

8



agreement, Eclipse wasto deliver to Aviace AG atotal of four aircraft in 2004, eight aircraft
In 2005, and theremaining 100 aircraft in 2006; thistentative delivery schedul e assumed that
Eclipse would receive FAA certification for the aircraft in December 2003 and that aircraft
deliveries would begin in January 2004. [Ex. 1, H.]

36. The March 2002 agreement contains the following language concerning the
price of each aircraft and future price adjustments:

The price to be paid for the Eclipse 500 aircraft will be $837,500 per
aircraft delivered, in June 2000 dollars and subject to adjustments including
certain List Price changes and Economic Price Adjustments (“EPA”) as
defined in the Sterling Deposit Program (e.g., price guarantees, etc.) The
$837,500 price is for the standard Eclipse 500 aircraft, as defined in the
Sterling Deposit Program. Any optional equipment, maintenance or spare
parts will be subject to separate negotiation and agreement.

Eclipse Aviation Corp. (“Eclipse”) will grant Aviace AG a “Most
Favored Customer” (“MPC”) guarantee on all aircraft, optional equipment,
maintenance and spare parts (and related agreements) between the parties
whereby the priceto Aviace AG will not exceed, and thetermsfor Aviace AG
will not be more onerous than, the price(s) and terms which may be granted
by Eclipse to any other customer purchasing (or proposing to purchase)
aircraft in similar or smaller quantities and under similar terms.

[Ex. 1, H.]
37.  The March 2002 agreement contains the following language concerning the
amount and timing of Aviace's payments to Eclipse:

Aviace AG will place a non-escrowed deposit (the “Initial Deposit”)
with Eclipse equal to 20% of the List Price for each of the twelve (12) Early
Aircraft to be delivered before 2006. The Initial Deposit for the twelve (12)
early aircraft isUS $2,010,000 (20% of $837,500 X 12). Thelnitial Deposit
will be paid to Eclipse within 30 days after this agreement is signed.

In January 2005, Aviace AG will deposit with Eclipse 10% of the
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projected delivery price for aircraft to be delivered in January through June
2006. InJuly 2005, Aviace AG will deposit with Eclipse 10% of the projected
delivery price for aircraft to be delivered in July through December 2006.

Additionally, six monthsprior to each aircraft delivery, Aviace AG will
increase the deposit by 50% to a total deposit of 60% (the “Six Month
Production Deposit”). For example, in July 2005 Aviace AG will place an
additional deposit of 50% of the projected delivery price for the aircraft
scheduled to be delivered in January 2006.

The remaining balance of the projected delivery price is due upon
actual delivery to Aviace AG of the aircraft purchased.

In the event Eclipse Aviation becomes aware of delays in its delivery
schedule to Aviace AG prior to deposits being placed, it will advise Aviace
AG and defer deposits by the same amounts as the delay. For example, if
Eclipse became awarein December 2004 that it would deliver only 50% of the
aircraft scheduled for Aviace AG in January through June 2006, then the
January 2005 deposit would be decreased by 50%. However, in no event will
deposits, once made, be refunded to Aviace AG except under the cancellation
provisions of this agreement.

[Ex. 1, H]

38. Aviace AG paid Eclipse theinitial deposit of $2,010,000 on the twelve Early

Aircraft within the time frame contemplated in the March 2002 agreement; the fundsfor this
initial deposit came from the group of individuals who invested and purchased shares in

Aviace AG at the time of its formation, and did not require Aviace AG to obtain financing

from a bank.

39. Inthemonthsimmediately followingthesigning of theMarch 2002 agreement,

Mr. Hilmarsson began marketing Aviace's planned “jet taxi” or “jet club” business to
potential customers,; these marketing efforts included the development of a website

advertising the company as“aSwitzerland-based, international privatejet club.” [Ex. BBB.]
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40.  Inthe Summer of 2002, after the March 2002 agreement was signed and Mr.
Hilmarsson had begun his efforts to market the “jet club” idea, there was discussion among
Aviace' s board of directors about hiring a different CEO in place of Mr. Hilmarsson.

41. In August 2002, Mr. Hilmarsson stepped down as Aviace's CEO and
transferred any shares he held in the company to Mr. Pfister; another Aviace shareholder,
Wilfried“ Willie” Koeck, replaced Mr. Hilmarsson as Aviace' s CEO during that time period.

42.  InAugust 2002, at Mr. Hilmarsson'’ slast Aviace board meeting, the Board first
discussed looking into reselling the aircraft it expected to purchase from Eclipse.

43. Inaletter to Eclipse dated August 2, 2002 (with the year listed as*“2001" due
to a typographical error), Mr. Koeck attempted to engage Eclipse in negotiations over
distribution or resale rights in Europe and the purchase of additional aircraft; in that letter,
Mr. Koeck also requested that Eclipse provide serial numbers corresponding to the tentative
delivery schedule contained in the March 2002 agreement. [EX. 5.]

44.  Thereason Mr. Koeck gave Eclipse for making thisrequest for serial numbers
was that Aviace' s bank needed thisinformation in order to review Aviace's application for
bank financing, and Aviace's bank financing was the sole purpose for which Eclipse ever
provided this type of information to Aviace at any time before Eclipse sent Aviace the
invoice for the Six Month Production Deposit on the first aircraft. [Ex. 5, 9.]

45. In aletter to Mr. Koeck dated August 4, 2002, Ms. Hall rglected Aviace' s
request to become a distributor or reseller of Aviace aircraft, aswell as Aviace' s request to

purchase additional aircraft onthe sametermsasearlier purchase set forthin the March 2002
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agreement. [Ex. 6, O.]

46.  Mr. Koeck replied to Ms. Hall’ sletter in an e-mail message dated August 12,
2002, in which he reiterated his request for “[a]ssigned aircraft serial numbers’ and an
additional purchase agreement. [EX. 7.]

47.  Inafax transmittal from Ms. Hall to Mr. Hilmarsson and Mr. Koeck dated
August 13, 2002 (the August 2002 fax transmittal), Eclipse provided Aviace with
“production sequence numbers for its 2004 and 2005 aircraft”; under this production
sequence, the 31st aircraft manufactured by Eclipse was tentatively identified as the first
aircraft delivered to Aviace. [Ex. 8, R.]

48. The August 2002 fax transmittal also stated that: “Upon reviewing our
agreement, | find that it was not intended to be apreliminary agreement, but rather to define
the entire relationship between our two parties. Given this, we do not see a need to create
a subsequent agreement.” [EX. 8.]

49. The March 2002 agreement is the “agreement” referenced in Ms. Hall's
August 2002 fax transmittal; thus, Eclipseintended the March 2002 agreement “to definethe
entire relationship between” Eclipse and Aviace as of the latter date.

50. Mr. Koeck confirmed that he shared this understanding of the March 2002
agreement in aletter to Eclipse dated August 19, 2002 (with the date listed as“2001" due to
atypographical error). [Ex. 9.]

51. Inasecond fax transmittal from Ms. Hall to Mr. Koeck dated September 4,

2002 (the September 2002 fax transmittal), Eclipse provided Aviace with “production
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sequence numbers for Aviace's aircraft in 2006" and advised Aviace that “these numbers
could change, if we change production rate for 2006.” [Ex. 10, U.]

52.  In asubsequent fax transmittal dated June 24, 2003, Eclipse again provided
Aviace with the production-sequence numbers listed in Ms. Hall’s prior fax transmittals.
[Ex. 20.]

53.  The correspondence between Eclipse and Aviace concerning production-
sequence numbersdid not have the effect of modifying or adding to thetermsand conditions
of the March 2002 agreement; Aviace did not provide Eclipse with any consideration for
providing these production-sequence numbers, nor did Eclipse accept Aviace' srequestsfor
production-sequence numbersasamodification or anendment of the M arch 2002 agreement.

54.  Eclipsedidnotreceive FAA certificationin December 2003 or begin deliveries
of aircraft in January 2004 as contemplated in the tentative delivery schedule set forth in the
March 2002 agreement; rather, FAA certification occurred on September 30, 2006, and
Eclipse is scheduled to begin deliveries of the Eclipse 500 aircraft after that date.

55.  Thechangeinthe FAA certification date was precipitated by the need to find
adifferent engine for the Eclipse 500 aircraft, which delayed production of the aircraft for
more than two years.

56.  Aviacehad aready begun changingitsbusinessplanfroma“jet club” concept
to adistributorship or resale concept before receiving notice of Eclipse’ splansfor an engine
change.

57.  Duringthe delay occasioned by the engine change, Eclipse a'so made plansto
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increase the production rate for its aircraft so that more aircraft could be produced in a
shorter time period; these plans came to fruition after Eclipse had provided production-
sequence numbers to Aviace for purposes of bank financing.

58.  Neither the March 2002 agreement nor any of the parties’ correspondence
regarding production-sequence numbersgave Aviacetheright to control Eclipse’ sproduction
rate or prohibit Eclipse from increasing its production rate.

59.  Eclipse' splansfor anincreasein its production rate necessitated a changein
the production-sequence numbers previously provided to Aviace, because if Aviace kept
those production-sequence numbers under the new production rate, then Eclipse would be
in a position to deliver more Early Aircraft to Aviace and to demand earlier deposits from
Aviace than the parties had bargained for in the March 2002 agreement.

60. Keeping the same production-sequence numbers under the increased
production rate would be contrary to the parties intent with respect to the March 2002
agreement, because Mr. Hilmarsson specifically bargained for adelivery schedulethat would
avoid a large number of Early Aircraft during the first two years of production and for a
deposit schedule that would delay thefirst Initial Deposit on the remaining 100 aircraft until
twelve months before the third year of production.

61. Thechangeinthe FAA certification date and production rate did not destroy
the viability of the parties March 2002 agreement, however, because that agreement also
contains provisions addressing the parties' rights and responsibilities in the event that the

tentative delivery schedule for the aircraft changed.
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62. Under these provisions, the delivery schedule for the 112 aircraft covered by
the March 2002 agreement istriggered by the date when Eclipse deliversitsfirst production
aircraft to its first customer; in other words, Eclipse is to deliver to Aviace four aircraft
withinthefirst year after deliveriesstart, eight aircraft within the second year after deliveries
start, and the remaining 100 aircraft within three years after deliveries start.

63. In addition, the March 2002 agreement allowed the deposits Aviace was
scheduled to make in 2004 and 2005 to be deferred until alater date in order to correspond
with the changes in the delivery schedule.

64. TheMarch 2002 agreement also providesthat: “ Aviace AG will havetheright
to request and receive a full refund of its cash deposits should Eclipse not achieve the
Sterling Deposit Program guarantees (including a guarantee that the List Price will not be
increased in excess of 5%) or breach the terms of this Agreement.” [Ex. 1, H.]

65. The Sterling Deposit Program referenced in the March 2002 agreement allows
for afull refund “only if Final Delivery Price exceeds List Price (as adjusted for CPI-W) by
5%, OR Standard Equipment List has been shortened OR Guaranteed Performance
Specifications are not met, OR FAA Certification occurs after December 31, 2004.” [EX.
C]

66. Inaccordancewiththeseprovisions, Eclipsetwiceoffered Aviaceafull refund
of its cash deposits when FAA Certification did not occur on December 31, 2004, and when
changesto the aircraft’ s engine resulted in a price increase greater than 5% (as adjusted for

CPI-W); Aviace elected not to accept these refunds, and thus with the exception of the price
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increases, the March 2002 agreement remained in effect after Eclipse made these refund
offers.

67. The March 2002 agreement also defines the parties’ respective rights and
responsibilities in the event that Aviace canceled its order for a particular aircraft or group
of aircraft.

68. Under these cancellation provisions, Aviace agreed to forfeit as liquidated
damagesthe advance deposit it paid on aparticular aircraft in the event that Aviace canceled
itsorder for that aircraft after paying the deposit, unless Eclipse chose to waive or partially
waive this cancellation penalty.

69. The cancellation provisions of the March 2002 agreement also state that
“ Aviace AG shall havetheright to assign itsaircraft purchase (and related rights) to athird-
party purchaser.” [Ex. 1, H.]

70. Thelanguage alowing Aviace AG to assign aircraft to athird-party purchaser
was included in the March 2002 agreement primarily in order to facilitate Aviace AG's
transfer of its contractual rights to a successor corporation, such as PA Aviace Ltd.; this
language also might be interpreted to allow Aviace to avoid cancellation penalties by
assigning its contractua rightsto athird party that is able to pay the required deposit in the
event that Aviace cannot pay that deposit.

71.  Theassignment language in the March 2002 agreement is not intended to give
Aviace full rights to act as a distributor, dealer, or reseller of Eclipse’ s aircraft, nor is this

language intended to alter the express purpose of that agreement, which is for Aviace to
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launch afractional ownership or “jet club” program in Europe.

72.  Although some of Aviace's initial shareholders sold their shares to other
investors and the composition of the company’ s officers and board of directors has changed
over the years, there is no credible evidence that these changes in Aviace's personnel and
corporate governance modified the March 2002 agreement, precipitated arefund of Aviace's
initial deposit, or created an unlimited right to assign the purchase of individual aircraft to
third parties.

73.  Inamemorandum from Mr. Koeck to Eclipse dated July 7, 2005 (“July 2005
memorandum”), Aviace accepted Eclipse’s request for an increase in the List Price from
$950,000 to $1,045,000 per aircraft. [Ex. D to Doc. 16.]

74.  Thislanguageinthe July 2005 memorandum constitutes an amendment to the
List Priceof $837,500 per aircraft stated inthe March 2002 agreement but remains consi stent
with the refund and pricing provisions of the Sterling Deposit Program referenced therein,
which allow for adjustments to the List Price under certain circumstances and contemplate
adifference between the List Price and the Final Delivery Price established six months prior
to aircraft delivery. [Ex. C.]

75.  The July 2005 memorandum also states that: “ Our agreement in this respect
obviously does not affect any other terms and conditions contained in our Purchase
Agreement dated March 11, 2002, nor any subsequent agreement between us including but
not limited to aircraft delivery sequence numbersassignedto AviaceLtd, all of whichremain

in full force and effect.” [Ex. D to Doc. 16.]
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76. There is, however, no subsequent agreement between Eclipse and Aviace
concerning aircraft delivery sequence numbersassigned to Aviace; Eclipseonly providedthe
production sequence numbersto Aviace as a courtesy for the l[imited purpose of facilitating
Aviace' s bank-financing efforts.

77. InMay 2006, Mr. Peier replaced Mr. Kueck asthe CEO of Aviace; Mr. Peier
had been a shareholder in Aviace from the date of its formation, but he did not assume a
leadership position in the company until several years after the March 2002 agreement was
signed.

78.  Onor about June 22, 2006, Eclipse sent Aviace aninvoicefor an aircraft with
producti on-sequence number 78; thisinvoicewaslater withdrawn with no penalty to Aviace,
because it was based on Eclipse’s mistaken assumptions concerning an FAA certification
date and/or a possible renegotiation of the agreement with Aviace that was never finalized.
[Ex. 27.]

79.  Onor about August 25, 2006, Eclipse sent Aviace aletter and an invoice dated
August 23, 2006, requesting that Aviace pay an additional deposit of $634,305.95 by no later
than September 8, 2006, for an aircraft with production-sequence number 47; the amount of
this invoice reflected 60% of the final delivery price. [Ex. 30, C; Ex. 1to Doc. 9.]

80. Eclipse sstatedrationalefor requesting thisadditional deposit wasthat Eclipse
anticipated delivering thefirst aircraft to Aviace in January 2007, and under the terms of the
parties agreement, Aviace was required to bring its deposit up to 60% of the final delivery

price for that aircraft six months before the scheduled delivery date. [Ex. 1 to Doc. 9.]
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8l. Inaletter to Eclipse dated September 1, 2006, Aviace objected to the price
increase reflected in the invoice and also raised the issue of whether the 47th aircraft in
Eclipse’s production sequence (as referenced in Eclipse’s August 2006 invoice) “is a
replacement for Serial Number 30" or another number that appeared on the lists Eclipse
provided in 2002 and 2003. [Ex. 2to Doc. 9.]

82. In aletter to Aviace dated September 5, 2006, Eclipse disputed Aviace's
objection to the July 2005 price increase and confirmed that the 47th aircraft in its
production sequenceis “thefirst scheduled aircraft delivery for Aviace.” [Ex. 3to Doc. 9.]

83. In aletter to Aviace dated September 13, 2006, Eclipse gave notice that it
considered Aviace to be in breach of the parties' contract because Aviace did not pay the
requested deposit of $634,305.95 by September 8, 2006. [Ex. 35; Ex. 4 to Doc. 9.]

84. Eclipse’s letter of September 13, 2006, references a letter from Aviace's
attorney, William Arland, disputing Eclipse’s request for an additional deposit for the first
aircraft and regquesting non-binding arbitration.

85. TheMarch 2002 agreement containsthefollowing provisionsregarding dispute
resolution:

Eclipse and Aviace AG agree that the courts of the United States and

the State of New Mexico shall havejurisdiction over the relationship between

the parties with regard to any dispute arising from this agreement. This and

any subsequent agreements between the parties shall beinterpreted by thelaws

of the State of New Mexico.

Eclipse and Aviace AG agree to mutually try to solve any business

disputes by amicable discussions between the two parties. Prior to utilizing
the courts per above, the parties agree to seek non-binding arbitration to solve
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any issues which can not be resolved by Eclipse and Aviace AG.
[Ex. 1, H.]

86. Inaletter dated September 19, 2006, Eclipse declined Mr. Arland’ srequest for
non-binding arbitration but reiterated aprior offer to “negotiate an orderly termination of the
Purchase Agreement before Aviace breaches further payment obligations and incurs
additional liability.” [Ex. 36.]

87.  On September 29, 2006, Aviace filed this civil action and sought atemporary
restraining order.

88. Initsrequest for atemporary restraining order, Aviacedid not ask for limited
relief such as an order requiring the parties to conduct non-binding arbitration as provided
in the March 2002 agreement or an order directed at the payment or delivery termsfor one
particular aircraft; rather, Aviace requested that the Court enforce Aviace' sinterpretation of
the March 2002 agreement in its entirety with respect to all 112 aircraft and the full term of
the three-year delivery schedule. [Doc. 2.]

89. Attheexparte hearing on Aviace srequest for atemporary restraining order,
Aviace' s counsel represented that the provisions of the parties agreement that are now in
dispute include (a) whether the March 2002 agreement was modified or amended to include
the specific production-sequence numbers referenced in the August 2002 fax transmittal
and/or the September 2002 fax transmittal, and (b) whether the payment provisions of the
March 2002 agreement obligate Aviace to bring its deposit up to 60% of the total purchase

price for each aircraft six months before the scheduled delivery of that aircraft, or whether
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the first twelve aircraft are exempt from this 60% advance-deposit requirement; Aviace's
counsel did not, however, dispute that the March 2002 agreement was modified or amended
to include the price increase reflected in the July 2005 memorandum. [Tr. 9-29-06.]

90. Asof thedatethisaction wasfiled, Aviace has not paid the additional deposit
requested in Eclipse’s August 2006 invoice.

91. Asof thedatethisaction wasfiled, Eclipse has not cancelled the March 2002
agreement in its entirety or threatened to withhold Aviace' s entire Initial Deposit payment;
rather, Eclipse only invoked the cancellation provisions with respect to the Six Month
Production Deposit on the first aircraft delivery and indicated it was retaining the initial
deposit payment of $167,500 as liquidated damages for the cancellation of the first aircraft.
[Ex. 35]

92. As of this date, Aviace remains current on its deposit payments for the
remaining 111 aircraft under the delivery schedule contemplated in the March 2002
agreement, and Eclipse does not have any outstanding or past-dueinvoicesfor any additional
deposit payments on these 111 aircraft.

93.  When Eclipse was served with the Complaint in this action during the first
week of October 2006, Mr. Reed visited and obtained a copy of Aviace's publicly available
website; as of the first week of October 2006, Aviace' s website had changed dramatically
from the 2002 version developed by Mr. Hilmarsson. [Ex. AAA, BBB.]

94. Instead of portraying the company as a “Switzerland-based, international

private jet club,” the Aviace website accessed by Mr. Reed during the first week of October

21



2006 identifies* Aviace Aviation” as*“theleading Eclipse 500 salesfirm” offering “the most
diverse and lowest priced inventory of Eclipse 500 early delivery positionsin the industry.”
[Ex. AAA ]

95. The Aviace website accessed by Mr. Reed in October 2006 also lists a
purchase price of $1,650,000.00 for Eclipse 500 aircraft and various payment terms under
which a deposit of at least 65% of the purchase price is due seven months before delivery
of the aircraft. [Ex. AAA]

96. These terms reflect a higher price, a higher deposit amount, and an earlier
deposit schedule than Aviace' s March 2002 agreement with Eclipse, and thusif an Aviace
customer agreed to the terms on Aviace's website, Aviace would already have received
sufficient funds to pay Eclipse’s Six Month Production Deposit before that deposit became
due under the March 2002 agreement. [Ex. AAA, H.]

97.  Much of theinformation about the Eclipse 500 aircraft posted on the October
2006 Aviace website that Mr. Reed accessed is copied verbatim from the Eclipse website;
Aviace' s marketing efforts offer no independent technical expertise or aftermarket features
for the Eclipse 500 aircraft that a potential customer could not obtain directly from Eclipse
itself. [Ex. BB, AAA]

98. At thehearings concerning Aviace's application for apreliminary injunction,
Mr. Peler and Mr. Amon testified that the October 2006 Aviace website accessed by Mr.
Reed was merely a“draft” and was not supposed to have been available to the public as of

that date; they attributed the mistake in making the draft website available to the public to
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their having outsourced the task to website devel opers (whom they described as “computer
geeks”), and they indicated that the Aviace website subsequently was “turned off” soitisno
longer accessible to the public.

99.  Mr. Amon only recently (October 2006) initiated the process of acquiring
sharesin Aviace and did not have any invol vement in negotiating the March 2002 agreement
with Aviace or obtaining production-sequence numbers from Aviace.

100. Both Mr. Peier and Mr. Amon are personally involved in the real-estate
businessandinthe businessof selling general aviation aircraft; however, thereisno evidence
that Aviace, asacompany, hasany prior track record or established customer baseinthearea
of real estate, aircraft sales, “jet clubs,” “jet taxis,” or similar fractional-ownership
businesses.

101. Apart from Mr. Hilmarsson’sinitial efforts to establish a business plan for a
“jet club,” there is no evidence that Aviace has taken any steps to develop or operate a “jet
club,” “jet taxi,” or fractional-ownership business as contemplated in the March 2002
agreement and the surrounding contract negotiations from that period.

102. Thereisalso no evidence that Aviace has established itself as an independent
aircraft distributor, dealer, or broker; Eclipse has consistently rejected Aviace' srequestsfor
distribution rights in the Eclipse 500 aircraft.

103. Further, Aviace hasnot shown that it hasever contracted to purchase any other
aircraft besidesthe 112 Eclipse 500 aircraft listed inits March 2002 agreement with Eclipse;

Eclipse has consistently rejected Aviace' s requests to purchase additional aircraft.
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104. Aviace remains a startup company formed and maintained for the purpose of
holding the right to purchase 112 Eclipse 500 aircraft as specified in the March 2002
agreement; Aviace has no employees or facilities beyond the minimum amount of resources
needed to administer the corporation on paper.

105. Aviacedoesnot havefirm contractsfor theresale of Eclipse 500 aircraft to any
of Aviace's prospective customers.

106. A preconditionto Aviace' sformation of such resalecontractswith prospective
customersisthat Aviace can prevail on itsinterpretation of its March 2002 agreement with
Eclipse. This precondition has not been satisfied.

107. Under these circumstances, Aviace hasnot shown that it will suffer immediate
and irreparable injury, loss, or damage before the merits of this action can be fully heard.

108. Aviaceisnotimmediately andirreparably harmed by Eclipse’ srequest for the
Six Month Production Deposit on thefirst aircraft because Aviace has not paid that deposit
yet.

109. Aviaceisnot immediately and irreparably harmed by Eclipse’ s reassignment
of production-sequence numbers(e.g., the substitution of No. 47 for No. 31) because Aviace
never had (or justifiably relied to its detriment upon) a contractual right to a particular
production-sequence number, and Eclipse’ sreassignment of these numbers does not change
the delivery schedule contained in the March 2002 agreement.

110. Inthisregard, the Court notesthat the only purposefor Eclipse’s provision of

the production-sequence numbers was to facilitate Aviace's bank financing and not to
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facilitate Aviace' sdistribution or resale of Eclipse 500 aircraft; further, thereisno evidence
that Aviace ever used the production-sequence numbers to obtain bank financing or that a
bank withdrew such financing due to a change in the production-sequence numbers.

111. Aviace has not shown that Eclipse canceled the March 2002 agreement in its
entirety or canceled delivery of such a substantial portion of the 112 aircraft listed in the
agreement that Aviace can no longer go forward with a*“jet club” or fractional-ownership
business; in thisregard, the Court notes Mr. Hilmarsson' s testimony that the Early Aircraft
(including No. 31 or 47) wereintended for demonstration purposesand that he did not expect
tomakefull useof these Early Aircraft until after thetechnical, legal, andlogistical problems
were resolved during the early years of the aircraft’ s production.

112. To the extent there are any legitimate differences over the total price or
payment terms for the aircraft, Aviace has an adequate remedy at law becauseit is possible
to calculate the differences among Aviace's claimed purchase price, Eclipse’s claimed
purchase price, and the price for which Aviace would be able to resell a particular aircraft
that is delivered at a particular time.

113. The balance of hardships between the parties also does not weigh in favor of
granting the preliminary injunction requested by Aviace.

114. Eclipse may suffer substantial harm if Aviace's application for a preliminary
injunction is issued because unlike Aviace, Eclipse has firm contracts for the sale of over
2500 aircraft and has already invested hundreds of millions of dollars and hired numerous

employeesin order to perform on those contracts; Aviace' sinterpretation of the March 2002
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Agreement will disrupt Eclipse’s contracts with other customers and require major changes
to Eclipse’ s production schedule, deployment of employees, and financing.

115. In particular, the preliminary injunctive relief requested by Aviace would
require Eclipseto reassign its producti on-sequence numbersfrom other customersto Aviace,
thereby causing maor harmto Eclipse’ sgoodwill with other customersand requiring Eclipse
to rearrange its entire production schedule for the next three years.

116. The specific production-sequence numbers requested in Aviace' s application
for a preliminary injunction would require Eclipse to either (1) decrease its production rate
so that those production-sequence numbers coincided with the delivery schedule in the
March 2002 agreement, or (2) build the 112 aircraft claimed by Aviace at an earlier date,
without the benefit of additional deposit payments from Aviace, and then store and finance
them until the delivery dates specified in that agreement.

117. Both horns of this dilemma are likely to inflict major financial and logistical
harm on Eclipse, because a decreased production rate would throw off the company’s
delivery scheduleto other customers, and building Aviace’ saircraft at an earlier date without
the benefit of additional deposit payments would require Eclipse to incur storage and
financing chargeswhileit awaited the delivery dates specified in the March 2002 agreement
with Aviace.

118. Thiscaseinvolves aprivate commercia dispute that does not implicate large
numbers of the general public, and therefore the public interest does not weigh in favor of
granting a preliminary injunction.
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119. Totheextent thereisany publicinvolvement inthisdispute, the publicinterest
weighs in favor of denying the application for preliminary injunction, because Aviace is
essentially a paper corporation with no full-time employees or established customer base,
while Eclipse has over 2,500 customer orders in place and has a substantial number of
employees who would be adversely affected if Eclipse were to lose business with other
customersor rearrangein production scheduledueto thepreliminary injunctiverelief Aviace
IS requesting in this action.

. LEGAL ANALYSISAND CONCLUSIONSOF LAW

A.  Jurisdiction

This action arises from a contract dispute involving, among other things, whether
Plaintiff is entitled to purchase the 31st aircraft manufactured in Defendant’ s production
sequence, and whether Plaintiff is required to pay an additional deposit of $634,305.95 on
that purchase six months before taking delivery of the aircraft. The parties are of diverse
citizenship, and the amount in controversy is greater than $75,000.00. In this civil action,
neither party hasinvoked any languagein the contract which requiresadjudication in another
forum. Therefore, this Court has jurisdiction over the subject matter of this controversy at
this juncture pursuant to 28 U.S.C. § 1332.

B. Standard of Review

Both parties have been afforded the opportunity to present evidence and brief the
Issues raised by Plaintiff’s application for a preliminary injunction. Accordingly, the

procedural requirements for issuing a temporary restraining order under Fed. R. Civ. P.
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65(b), which the Court addressed in a prior Order [Doc. 5], no longer apply in this case.
Instead, the Court now focuses its inquiry on whether there are grounds for issuing a
preliminary injunction pursuant to Fed. R. Civ. P. 65(a).

In the absence of a specific statute that “clearly provides otherwise,” the Court
evaluates Plaintiff’s motion according to traditional equitable principles governing the

issuance of preliminary injunctions. United States v. Oakland Cannabis Buyers

Cooperative, 532 U.S. 483, 496 (2001). Under these principles, “[a] party seeking an
injunction from a federal court must invariably show that it does not have an adequate

remedy at law.” Northern Cal. Power Agency v. Grace Geothermal Corp., 469 U.S. 1306,

1306 (1984) (citing Hillsborough v. Cromwell, 326 U.S. 620, 622 (1946)); accord Sweeten

V. Sneddon, 463 F.2d 713, 715 (10th Cir. 1972); Robbinsv. Budke, 739 F. Supp. 1479, 1484

(D.N.M. 1990). In order to establish grounds for preliminary injunctive relief, a movant
generally must show that it will suffer irreparableinjury unlesstheinjunction issues; that the
threatened injury to the movant outwei ghs the harm the injunction may cause to others; that
the injunction, if issued, would not be adverse to the public interest; and that there is a

substantial likelihood that the movant will succeed on the merits. See Elam Constr., Inc. v.

Reg'| Transp. Dist., 129 F.3d 1343, 1346-47 (10th Cir. 1997); 13 James Wm. Moore,

Moore' s Federal Practice § 65.22[1][a], at 65-41 to 65-42 (3d ed. 2003).

The Supreme Court and the Tenth Circuit recently clarified the application of these

principlesin O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973

(10th Cir. 2004) (en banc), aff'd, 126 S. Ct. 1211 (2006). In particular, the Supreme Court
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has clarified that “the burdens at the preliminary injunction stage track the burdensat trial.”
Ashcroft, 126 S. Ct. 1211, 1219 (2006). Inthis case, Aviace bearsthe burden of proving at
trial each of the elements of the claims asserted in its Amended Complaint [Doc. 16], while
Eclipse bearsthe burden at trial of proving any affirmative defensesor counterclaims. Thus,
similar burdens apply to the parties showings with respect to the likelihood of success on
the merits at the preliminary-injunction stage. Seeid. at 1219-20.

It is important to note, however, that Eclipse has not yet filed an Answer asserting
affirmative defenses or counterclaims in this action. Thus, the issue of whether Aviace
breached the contract by, among other things, changing its business plan from a “jet club”
concept to adistribution or resale concept, is not before the Court at thisjuncture. Rather,
the focus of the Court’ s current inquiry is on the alleged breaches asserted by Aviaceinits
application for a preliminary injunction.

The Tenth Circuit hasidentified three disfavored categories of preliminary injunction
for which amovant must satisfy aheightened burden: “(1) preliminary injunctionsthat alter
the status quo; (2) mandatory preliminary injunctions; and (3) preliminary injunctions that
afford the movant all the relief that it could recover at the conclusion of afull trial on the
merits.” Ashcroft, 389 F.3d at 975. Requestsfor preliminary injunctiverelief “fitting within
one of the[se] disfavored categories must be more closely scrutinized to assure that the
exigencies of the case support the granting of a remedy that is extraordinary even in the
normal course,” and “a party seeking such an injunction must make a strong showing both

with regard to the likelihood of success on the merits and with regard to the balance of
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harms.” Id. at 975-76.

Thistest for identifying disfavored categoriesof preliminary injunctionsisnot always
helpful in the context of a contract dispute, because “[a] plaintiff’sview of the statusquo is
the situation that would prevail if itsversion of the contract were performed. A defendant’s
view of the status quo isits continued failure to perform asthe plaintiff desires. To abreach
of contract defendant, any injunction requiring performance may seem mandatory.” Tom

Doherty Assocs., Inc. v. Saban Entertainment, Inc., 60 F.3d 27, 34 (2d Cir. 1995). Because

| determinethat Aviace cannot meet thetraditional test for granting apreliminary injunction,
| find it unnecessary to determine whether Aviace's application falls into a disfavored
category that wouldimplicate the more stringent requirements set forth in Ashcroft, 389 F.3d
at 975-76.

C. Irreparable Harm to Aviace

My analysis of Aviace's application for a preliminary injunction begins with the

requirement of showingirreparableharm. “* Becauseashowing of probableirreparableharm
IS the single most important prerequisite for the issuance of a preliminary injunction, the
moving party must first demonstrate that such injury islikely before the other requirements

for the issuance of an injunction will be considered.”” Dominion Video Satellite, Inc.v.

Echostar Satellite Corp., 356 F.3d 1256, 1260 (10th Cir. 2004) (quoting Reuters Ltd. v.

United Pressint’l, Inc., 903 F.2d 904, 907 (2d Cir.1990)). InDominion Video Satellite, the

Tenth Circuit identified the following factors as relevant to a showing of irreparable harm

in the context of a private commercial dispute: “inability to calculate damages, harm to
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goodwill, diminishment of competitive positionsin marketplace, loss of employees’ unique
services, the impact of state law, and lost opportunities to distribute unique products.” Id.
at 1263.

All of the authorities that the Dominion Video Satellite opinion citesto illustrate the

application of these factors are distinguishable from the facts of the case at bar. These
authorities concern situations where the movant seeking preliminary injunctive relief is
invoking exclusivity provisionsor do-not-compete clausesin acontract. The casesinwhich
preliminary injunctive relief was granted also involved situations where the plaintiff wasan
ongoing businesswith an existing customer base and areservoir of goodwill stemming from
astrong history of past sales.

In that context, it is understandable that the breach of an exclusivity provision or
covenant not to compete may result in irreparable harm when the breach causes the non-
movant to erode or cut off the movant’s existing customer base to a significant degree,
thereby putting the very existence of the movant’ songoing businessat risk. But in thiscase,
the terms of the parties' agreement do not make Aviace a dealer or distributor of Eclipse’s
aircraft, nor isAviace seeking to enforce an exclusivity provision or ado-not-compete clause
in its agreement with Eclipse. While the Eclipse 500 model occupies arelatively unique
position in the marketplace for small, lightweight jet aircraft, Aviace has not shown that it
has a unique right to resell or distribute the Eclipse 500 in any particular segment of that
marketplace, or that such aircraft are totally unavailable from other sellers. Aviace aso has

not shown that it has an established customer base, sales network, or track record which
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establishes a reservoir of goodwill that could be irreparably injured if Eclipse does not

deliver thefirst aircraft in accordance with Aviace' sinterpretation of the parties’ agreement.

See Leisure Time Cruise Corp. v. Town of Barnstable, 62 F. Supp. 2d 202, 211 (E.D.N.Y.

1990) (“[A]s anew business, plaintiff has not yet established goodwill or a customer base
inthearea. ...”).

Rather, Eclipseistheoneclaimingthat itscontract with Aviace prohibits Aviacefrom
reselling the aircraft in direct competition with Eclipse’ ssales efforts. The express purpose
of the parties March 2002 agreement is to enable Aviace to start a fractional-ownership
business (or “jet club”) in Europe using 112 of the Eclipse 500 aircraft. Aviace has not
shown that the startup of such a business will be irreparable thwarted if by no later than
February 2007 Aviace receivesthe 47th aircraft in Eclipse’ s production sequence instead of
the 31st aircraft in that sequence, or if Aviace is required to pay the six-month production
deposit on that aircraft and each subsequent aircraft, or if Aviaceisrequired to pay the price
indicated in the July 2005 memorandum or the August 2006 invoice.

Anaward of compensatory damages providesan adequateremedy at law for Aviace's
disagreement with Eclipse’s pricing, payment terms, or delivery schedule for a particular
aircraft, and Aviace has not shown that the loss or delay with respect to one aircraft (even
if itisthefirst aircraft) will cause such grave harm asto irreparably destroy the possibility
of ever going forward with itsfractional-ownership business. Inthisregard, Mr. Hilmarsson
testified that he purposefully structured the March 2002 agreement so as not to receive too

many of the Early Aircraft in the first two years of production, and he did so because he

32



knew the company would not be able to make full use of these Early Aircraftin afractional-
ownership or jet-club business during the early years of the aircraft’ s production.

At the hearings on its application, Aviace did not attempt to show irreparable harm
to any “jet taxi,” “jet club,” or fractional-ownership business. Rather, Aviace concentrated
its efforts on showing harm to a variety of potential business ventures undertaken by Mr.
Peler and Mr. Amon that were never contemplated in the March 2002 agreement. These
new business ventures undertaken by Mr. Peier and Mr. Aron in 2006 do not form a basis
for showing the type of immediate and irreparable harm required to support a preliminary
Injunction.

The parties March 2002 agreement specifiesthat it isto be interpreted according to
New Mexico law, and New Mexico’ s appellate courts appear to follow amodern version of

“the rule expressed in the seminal case of Hadley v. Baxendale, 9 Ex. 341, 156 Eng.Rep.

145, 151 (1854), that a party breaching a contract is liable only for such consequential
damages as were within ‘the contemplation of both parties at the time of contracting.”

Camino Real Mobile Home Park P ship v. Wolfe, 119 N.M. 436, 446, 891 P.2d 1190, 1200

(1995); If “the scope of liability islimited to the risks or types of losses which the parties
meant his performance to protect against” at the time the contract was formed, 3 Dan B.

Dobbs, Dobbs Law of Remedies § 12.4(6), at 91 (2nd ed. 1993), then the measure of

irreparable harm in the context of Aviace' s request for preliminary injunctive relief should
similarly be limited to those harms which the parties meant to protect against in their

contracts and representations. In other words, theimmediate and irreparable harm required
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for preliminary injunctive relief in this context does not include harms that are merely
speculative and not reasonably foreseeable from the express terms of the contract or the
parties’ representations to one another.

In this case, the March 2002 agreement was designed to facilitate a “jet club” or
fractional-ownership in which Aviace would own and operate a fleet of 112 Eclipse 500
aircraft; the parties’ agreement was not designed to facilitate or protect against harms that
might befall Aviace if the company instead decided to resell these aircraft or bundle them
withreal-estate deals. Smilarly, Eclipse’ searly provision of production-sequence numbers
was designed to facilitate Aviace's bank financing for its own purchase, not to facilitate
Aviace' s efforts to resell the aircraft to other customers. Aviace has shown no irreparable
harmtoitsability to obtain bank financing resulting from Eclipse’ schangein the production-
sequence numbers.

With respect to the immediacy of the harm, | further find that Aviace already has
elected to wait more than four years for the delivery of the first aircraft and has el ected not
to cancel itsorder or rescind the March 2002 agreement based on Eclipse’ sdelays and price
Increases, despite numerous opportunitiesto accept arefund offer or renegotiate the contract
during thisperiod. Aviace' selection of remediesduring thiswaiting period isnot consistent
with an immediate need for delivery of a particular aircraft to satisfy an existing customer
base.

To be sure, Aviace might bein abetter position to show irreparable injury if Eclipse

announced its intention to cancel the March 2002 agreement in its entirety with respect to
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al 112 aircraft listed therein based solely on Aviace's failure to timely pay the six-month
production deposit on the first aircraft. But Aviace has shown no immediate threat that
Eclipse will do so. Eclipse’s recent correspondence on this subject shows that the
cancellation only affects the deposit on the first aircraft; the remainder of theinitial deposit
that Aviace paid in March 2002 remains intact.

Thus, under the terms of the parties March 2002 agreement, Aviace remains current
on its deposit for the remaining 11 early aircraft, and Eclipse has not demanded additional
deposits on the remaining 111 aircraft at this time. All that has happened thus far is that
Eclipse substituted producti on-sequence number 47 for number 31, and Aviacemay havelost
$167,500 of itsinitial deposit along with the right to purchase the first of the 112 aircraft.
Such losses can be adequately calculated and compensated through an award of damages,
and under these circumstances, | conclude that Aviace has not shown the type of immediate
threat of irreparable injury necessary for granting a preliminary injunction in this context.

D. Likelihood of Success on the Merits

The parties March 2002 agreement expressly providesthat it isto be interpreted by
the laws of the State of New Mexico. [Ex. 1, H.] New Mexico courts appear to follow the

Restatement (Second) of Contractsand Arthur Corbin’ streatise entitled Corbin on Contracts

(1951), with respect to the theory of anticipatory breach of contract asserted here. See

Gilmore v. Duderstadt, 1998-NMCA-086, q 15, 125 N.M. 330, 961 P.2d 175. These

authorities provide that: “To establish a repudiation justifying nonperformance of a

condition of the contract, the plaintiff must be able to show that the defendant’ s words or
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actsevinced ‘adistinct, unequivocal, and absolute refusal to perform according to the terms

of the agreement.”” Id. (quoting Hoggard v. City of Carlshad, 1996-NMCA-003, 1 6, 121

N.M. 166, 909 P.2d 726, and citing Restatement (Second) of Contracts § 250(b) (1981)).

“Words or acts which are only ‘doubtful and indefinite statements' regarding performance,
do not repudiate a contract.” Hoggard, 1996-NMCA-003, 1 (quoting 4 Arthur L. Corbin,
Corbin on Contracts 8§ 973, at 905 (1951)). Thus, “‘[i]f one party to a contract, either
wilfully or by mistake, demands of the other a performance to which he has no right under
the contract and states definitely that, unless hisdemand iscomplied with, hewill not render
his promised performance, an anticipatory breach has been committed.”” Gilmore, 1998-
NMCA-086, 1 16 (quoting Corbin, supra, 8 973, at 910).

In this case, Eclipse’s letter to Aviace dated September 13, 2006, evinces a definite
and unequivocal statement that Eclipse intends to cancel the February 2007 delivery of the
first aircraft ordered by Aviace because Aviace failed to pay the six-month production
deposit of $634,305.95 as of the date of that letter. But as noted above, neither Eclipse’s
letter of September 13, 2006, nor any of the parties’ other correspondence, evince adefinite
and unequivocal intent by Eclipse to cancel the March 2002 agreement in its entirety or to
cancel the scheduled delivery of any of the other 111 aircraft listed in that agreement.

In this regard, | note that Eclipse’s letter of September 13, 2006, only references
$167,500 of the $2,010,000 initial deposit that Aviace paid in March 2002. Thus, Eclipse’s
letter impliesthat Aviaceremains current onits payment schedulefor theremaining 11 early

aircraft covered by that initial deposit. Aviace has presented no evidence that Eclipse has
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made additional demands for payment with respect to these 11 early aircraft or any of the
100 other aircraft listed in the March 2002 agreement.

For these reasons, Aviace's claim of anticipatory breach of contract islimited to the
controversy surrounding the price, payment terms, and delivery schedule regarding the first
aircraft scheduled for delivery by no later than February 2007. To determine the likelihood
of Aviace's success on the merits of this claim, the Court must evaluate whether Eclipse’s
demand for an additional deposit of $634,305.95 in September 2006 and its switching of
production sequence numbers from 31 to 47 are permitted under the terms of the parties
agreement, or whether these actions constitute ademand for something to which Eclipse has
no right under the contract. See Gilmore, 1998-NM CA-086, 1 15-16.

In this case, the March 2002 agreement attached as Exhibit A to Plaintiff’s Amended
Complaint, and admitted as Exhibits 1 and H during the hearing on this matter, forms the
basis for Plaintiff’s claims. To the extent that this agreement is clear and unambiguous on
itsface, New Mexico’ s parol evidence rule does not provide abasisfor this Court to rely on

extrinsic evidence as a means of modifying or amending its terms. See C.R. Anthony Co.

v. Loretto Mall Partners, 112 N.M. 504, 508, 817 P.2d 238, 242 (1991). “Theparol evidence

ruleisarule of substantive law that bars admission of evidence extrinsic to the contract to

contradict and perhaps even to supplement the writing.” 1d. at 243, 817 P.2d at 509.
Thisruledoesnot, however, prohibit the Court from employing principles of contract

interpretation that do not depend on evidence extrinsic to the written agreement itself. For

example, the Court may rely on “traditional rules of grammar and punctuation,” or assign
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significanceto particular language based on whereit isplaced in the contract. 1d. at 244 n.5,
817 P.2d at 510 n.5.

The parol evidence rule also does not prohibit the Court from hearing “evidence of
the circumstances surrounding the making of the contract and of any relevant usage of trade,
course of dealing, and course of performance” for the purpose of determining “ whether a
term or expression to which the parties have agreed isunclear.” Id. at 508-09, 817 P.2d at
242-43. “The operative question then becomes whether the evidenceisoffered to contradict
the writing or to aid in itsinterpretation.” 1d. at 509, 817 P.2d at 243 (footnote omitted).

In this case, the parties dispute the meaning of the provisions of the March 2002
agreement which address the timing of payments for the first aircraft in the delivery
schedule. They also dispute whether subsequent correspondence between the partieshad the
effect of modifying, amending, or clarifying ambiguity in the March 2002 agreement with
respect to the assignment of production sequence numbers and price increases.

| first address the dispute over the timing of payments for the first aircraft in the
delivery schedule. Aviace claims that the parties agreement only requires a 20% initia
deposit (which Aviace already paid) for thefirst 12 aircraft in the delivery schedule, and that
no additional payments are due until Eclipse actually delivers the first aircraft to Aviace.
Eclipse takes the position that Aviace must make an additional deposit for each aircraft
(including thefirst 12) to bring the total amount paid up to 60% of the purchase price by no
later than six months before the delivery date.

Although there is some room for ambiguity in the wording of the March 2002
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agreement, | find more support for Eclipse’ sinterpretation of the payment terms. Thecritica
sentence in the March 2002 agreement states that: “ Additionally, six months prior to each
aircraft delivery, Aviace AG will increase the deposit by 50% to atotal deposit of 60% (the
‘Six Month Production Deposit’).” [Ex. A to Doc. 16.] This sentence plainly states that it
appliesto “each aircraft,” not just the 100 aircraft that appear later in the delivery schedule.

To support acontrary interpretation, Aviace pointsto the“50%” figure contained in
this sentence. According to Aviace, this figure does not make sense as applied to the first
12 aircraft in the delivery schedule because earlier provisions of the March 2002 agreement
provide for a20% initial deposit on the first 12 aircraft, and thus Aviace would only need
to increase its deposit by 40% to bring its total deposit up to 60% with respect to each of
those 12 aircraft.

| conclude, however, that the failure to include the 40% figure as well as the 50%
figurein the sentence establishing the six-month production deposit issimply an inadvertent
drafting error that does not evince an intent by the partiesto exempt thefirst 12 aircraft from
the requirement of bringing the total deposit up to 60% of the purchase price six months
before the delivery of “each aircraft.” To the extent that the ambiguity created by the 50%
figure can be resolved by extrinsic evidence, | find that the testimony of the parties who
actually negotiated the contract (Mr. Hilmarsson and Ms. Hall), aswell astherelevant usage
of trade, course of dealing, and course of performance supports Eclipse’sinterpretation in
thiscase. Inthisregard, | aso find that the respective testimony of Mr. Hilmarsson and Ms.

Hall was consistent.
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This testimony, as well as the correspondence leading up to the March 2002
agreement, reflect that both Mr. Hilmarsson and Mr. Hall had an active role in suggesting
the language and termsto be included in that agreement. The parties’ contract negotiations
do not present a situation where Aviace was simply presented with a boilerplate contract
under circumstances whereit lacked the opportunity or capacity to review the contract terms
and negotiate for a better deal before signing it.

Elsewhere the March 2002 agreement refers to a “ Sterling Deposit Program” and
“Most Favored Customer” status that are common features of Eclipse’ s contracts with other
purchasers of the “Eclipse 500" aircraft. The parties have not presented any evidence that
Eclipse’s other customers, or purchasers within the general aviation industry generally,
routinely pay only a 20% deposit before delivery of the aircraft they purchase. The 60%
deposit coincides with the actual start of production on the particular aircraft for which the
deposit is paid, which isalogical point for an aircraft manufacturer to demand additional
payment in order to ensure that a customer is serious about taking delivery of a particular
aircraft and will not cancel the order after theaircraft isbuilt to the customer’ sspecifications.

| next turn to Aviace's claim that its agreement with Eclipse guarantees delivery of
the exact production-sequence numbers listed in Eclipse’ s fax transmittals of August 2002
and September 2002. There is no reference to production-sequence numbers in the four
cornersof theMarch 2002 agreement, and thus Aviacerelieson extrinsic evidenceto support
its contention that specific production numbers (as opposed to just delivery dates) are

included in its agreement with Eclipse.
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| find no credible support for this contention in the evidence of record. The March
2002 agreement refers to the delivery of particular aircraft by date and not by production-
sequence number. Further, thetext of the August 2002 and September 2002 fax transmittals
does not indicate that they constitute a subsequent agreement or guarantees of a particular
production sequence. On the contrary, the August 2002 fax transmittal statesthat: “ Upon
reviewing our agreement, | find that it was not intended to be a preliminary agreement, but
rather to define the entire relationship between our two parties. Given this, we do not see
aneed to create a subsequent agreement.” [Ex. 8.] And the September 2002 fax transmittal
statesthat: “these numbers could change, if we change production ratefor 2006.” [Ex. 10.]

Thereisno evidencethat Aviace provided any additional consideration to support an
amendment of the agreement guaranteei ng the specific production-sequence numbers listed
in Eclipse’ s fax transmittals of August 2002 and September 2002. As of the dates of those
fax transmittals, the only consideration Aviace had given Eclipse was the initial deposit
required under the March 2002 agreement, and there is no credible evidence that Eclipse
guaranteed Aviace the set of production-sequence numbers contained in the later fax
transmittal sin exchange for the payment of that initial deposit or for the purpose of enabling
Aviacetoresell theaircraft. Onthecontrary, the express purpose of the contract isto enable
Aviace to own and operate a fleet of aircraft for usein a“jet club” or fractional-ownership
business, and the limited purpose for which the production-sequence numbers were offered
was to facilitate Aviace' s bank-financing efforts.

While it may be common in the general aviation industry for aircraft purchasers to
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receive aspecific production number when placing asubstantial deposit on aspecific aircraft
that isto be built to their specifications, the agreement at issue here is distinguishable from
such typical purchases because it contemplates the purchase of afleet of 112 aircraft years
before production ever began, secured by no more than a 20% deposit on the first twelve
aircraft. Thus, the more reasonable interpretation of the agreement is that a definitive
producti on-sequence number for each aircraft would not be provided unlessand until Aviace
Isinvoiced for the six-month production deposit on that aircraft. The evidence of record at
the hearings in this matter shows that Eclipse provided a specific production number when
invoicing Aviace for the six-month production deposit on the first aircraft.

Finaly, to construe the parties writings as guaranteeing Aviace both a particular
delivery date (calculated from the start of Eclipse’s production of the Eclipse 500 aircraft)
and a particular set of production-sequence numbers would lead to an absurd result that is
contrary to the intent of the March 2002 agreement as well as the relevant usage of trade,
course of dealing, and course of performance in the general aviation industry. If Eclipse
were to guarantee Aviace both a delivery date and a production sequence number for each
of the 112 aircraft at issue here, then Aviace would effectively control Eclipse’ s production
rate, because Eclipse could not increase its production rate without throwing off its delivery
schedule to Aviace.

Because Eclipse decided to increase its production rate so that more aircraft will
become deliverable more quickly after production begins, the production-sequence numbers

listed in Eclipse’ s fax transmittals will become available for delivery in a shorter period of
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timethan the parties bargained for in the March 2002 agreement. If Eclipse can deliver these
producti on-sequence numbersin ashorter timeframe, then the schedul e of Aviace' sdeposits
and other payments on those production-sequence numbers could be accelerated to atime
frame much shorter than what the parties specifically agreed upon in the March 2002
agreement. But if Eclipse demanded earlier payments and deposits from Aviace and
advanced the delivery schedule for all 112 aircraft in this manner, then Aviace could claim
that Eclipse was breaching the terms of the March 2002 agreement.

Under Aviace' sinterpretation of the agreement, there are only two ways for Eclipse
to avoid this result. First, Aviace could guarantee not only the production-sequence
numbers, but also the rate of production, so that the specific production-sequence numbers
claimed by Aviace become available for delivery at exactly the time frame contemplated in
the delivery schedule set forth in the March 2002 agreement. By effectively controlling
Eclipse’s production rate in this manner, Aviace would be able to control the number of
aircraft that are available for other customers to purchase during the first three years of
Eclipse’ s production.

The second option isfor Eclipse to build the production-sequence numbers claimed
by Aviaceat ahigher production rate, such that they are compl eted and availablefor delivery
well in advance of the delivery schedule contained in the March 2002 agreement. In order
to comply with Aviace' sinterpretation of the agreement under this scenario, Eclipse would
have to build, store, and finance these aircraft for asignificant period of time until Aviace's

payments and delivery schedule came due under the March 2002 agreement.
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| find it implausible that Eclipse would have agreed to place itself in such a double-
bind or give Aviace such extensive control of Eclipse’ saircraft production duringthisperiod,
especially considering that Aviace only paid an initial deposit of 20% of the purchase price
onthefirst 12 aircraft in March 2002 and gave no consideration for the production-sequence
numbers that Eclipse first provided in August 2002 and September 2002. As noted above,
theparties’ agreement doesnot contain any exclusivity provision or covenant not to compete
that would guarantee Aviace a certain percentage of Eclipse’s sales or a certain segment of
the market for Eclipse’ snew aircraft. Rather, the agreement only contemplates that Aviace
will receive a certain number of aircraft by certain months after deliveries begin. Thus, |
concludethat the particular production-sequence numbersidentified in the August 2002 and
September 2002 fax transmittals are not included in the terms of the parties’ agreement.

| reach a different conclusion with respect to whether the March 2002 agreement is
subject to price increases such as that contemplated in the July 2005 memorandum and the
August 2006 invoice. [Ex. 30; Ex. D to Doc. 16.] On thispoint, the critical languagein the
March 2002 agreement is as follows:

The price to be paid for the Eclipse 500 aircraft will be $837,500 per
aircraft delivered, in June 2000 dollars and subject to adjustments including
certain List Price changes and Economic Price Adjustments (“EPA”) as
defined in the Sterling Deposit Program (e.g., price guarantees, etc.) The
$837,500 price is for the standard Eclipse 500 aircraft, as defined in the
Sterling Deposit Program. Any optional equipment, maintenance or spare
parts will be subject to separate negotiation and agreement.

Eclipse Aviation Corp. (“Eclipse”) will grant Aviace AG a “Most

Favored Customer” (* MPC”) guarantee on all aircraft, optional equipment,
maintenance and spare parts (and related agreements) between the parties
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whereby the priceto Aviace AG will not exceed, and thetermsfor Aviace AG

will not be more onerous than, the price(s) and terms which may be granted

by Eclipse to any other customer purchasing (or proposing to purchase)

aircraft in similar or smaller quantities and under similar terms.

[Ex. 1, H.] Itisapparent from thislanguage that the list price for the Eclipse 500 aircraft is
subject to change over time, and that the rules governing such price changes depend in part
on evidence outside the four corners of the March 2002 agreement itself, such as the
“Sterling Deposit Program” and the “Most Favored Customer” status, which refer to
Eclipse’ sdealingswith other customers. With respectto Aviace' s* Most Favored Customer”
status, the evidence of record shows that Eclipse’s price increases apply to other similarly
Situated customers as well.

Portions of Eclipse’'s “Sterling Deposit Program” provide the rules under which
Aviace could have obtained a refund of its initial deposit on the twelve Early Aircraft in
response to the unanticipated price increases and delays occasioned by the engine change.
Portionsof the* Sterling Deposit Program” also explain the difference betweentheList Price
supplied at the time the contract is signed and the Final Delivery Price supplied when the
customer is invoiced for the Six Month Production Deposit. Applying the rules of this
program, Aviace declined Eclipse’'s refund offers and elected to accept the increase in the
List Price reflected in the July 2005 memorandum. Aviace's July 2005 memorandum
evinces an intent to modify the March 2002 agreement by changing the List Price from

$837,500 to $1,045,000 (including the intervening price increase to $950,000). [EX. D to

Doc. 16.]
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For all of the above reasons, | conclude that Aviace has not shown a substantial
likelihood that it will prevail on the merits of the claims set forth in the Amended Complaint.
The contract terms are straightforward, and the testimony of the parties who actually
negotiated the March 2002 agreement (Mr. Hilmarsson and Ms. Hall) are credible and
consistent with one another. Thus, the evidence of record here does not raise serious or
difficult questions of contract interpretation that would weigh in favor of granting
preliminary injunctive relief at thistime.

While the analysis set forth above is directed primarily at Aviace's clam for
anticipatory breach of contract, it applies to the other clams listed in the Amended
Complaint as well. The common premise underlying these claims is that Eclipse made
certain legally binding representations regarding the pricing, timing of payments, and
production sequence of its aircraft and then acted contrary to those representations when it
demanded payment of $634,305.95 for the 47th aircraft in its production sequence in
September 2006. For purposes of evaluating Aviace's application for a preliminary
injunction, | do not accept this premise.

E. Balance of Har dships

In addition to the harm that Aviace is likely to face if a preliminary injunction is
denied, the Court also must consider the harm that Eclipse islikely to suffer if preliminary
injunctive relief is granted. As Judge Posner explains,

A district judge asked to decide whether to grant or deny apreliminary

injunction must choose the course of action that will minimize the costs of
being mistaken. Because [s|he isforced to act on an incomplete record, the
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danger of amistakeissubstantial. And amistake can be costly. If the judge
grants the preliminary injunction to a plaintiff who it later turns out is not
entitled to any judicial relief--whose legal rights have not been violated--the
judge commits a mistake whose gravity is measured by the irreparable harm,
if any, that the injunction causes to the defendant whileit isin effect. If the
judge denies the preliminary injunction to a plaintiff who it later turnsout is
entitled to judicia relief, the judge commits a mistake whose gravity is
measured by the irreparable harm, if any, that the denial of the preliminary
Injunction does to the plaintiff.

Am. Hosp. Supply Corp. v. Hosp. Prods. Ltd., 780 F.2d 589, 593 (7th Cir. 1986). To

minimize the costs of being mistaken, the Court must balance the hardships that are likely
to befall each party in the event that the Court’s ruling on the application for preliminary
injunction turns out to be incorrect. Seeid.

Here the likelihood that Eclipse will suffer irreparable harm if the preliminary
injunction iserroneously granted issignificant. Incontrast to the scope of Eclipse’s current
demands--which only concern the six-month deposit on the first aircraft scheduled for
delivery in February 2007--the preliminary injunctive relief requested by Aviace is very
broad and essentially forces Eclipseto abide by Aviace' sinterpretation of theagreement with
respect to all 112 aircraft listed therein over the course of the entire three-year delivery
schedule, unless the merits of the action are fully decided before then.

Under Aviace' sinterpretation, no additional depositsarerequired beforethe delivery
of thefirst 12 aircraft, and the delivery of those 12 aircraft is scheduled to occur within the
next two years. Thus, Aviace sinterpretation of the agreement requires Eclipseto bear the
risk that Aviace will not be able to make the remaining 80% of the payments due on those

first 12 aircraft, and if Aviace fails to make those payments, then Eclipse will have to bear
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the cost of storing those aircraft, finding new customersto purchase them, and reconfiguring
the aircraft to meet the new customers' specifications.

More importantly, Aviace's interpretation of the agreement requires Eclipse to
guarantee delivery of certain production-sequence numbers within a specific time frame,
thereby effectively controlling Eclipse’ sproduction ratefor the next threeyears. Duringthis
period, Eclipse may beeffectively prohibited fromincreasingits production rate, and thereby
selling more planes to more customers, because to do so would throw off the delivery
schedule set forth in its March 2002 agreement with Aviace. The only way for Eclipse to
avoid ceding control of its production rate to Aviace under this scenario without upsetting
the delivery and payment schedule in the March 2002 agreement would be for Eclipse to
build Aviace's 112 aircraft at a date earlier than the delivery date contemplated in that
schedule and then store and finance these aircraft until Aviace' s payments on those aircraft
become due under the agreement. Altering the production schedule or storing and financing
a significant number of aircraft until Aviace is ready to take delivery of them presents a
substantial risk of harm to Eclipse.

| must also takeinto account that Aviace’ sinterpretation of itsMarch 2002 agreement
with Eclipse ignores the express purpose stated in the first paragraph of that agreement,
which is to allow Aviace to launch a fractional ownership program in Europe. Under
Aviace' s interpretation, Eclipse would have no recourse if Aviace abandoned its plans for
afractional ownership program in Europe and instead entered into direct competition with

Eclipse by reselling the 112 aircraft listed in the March 2002 agreement to other customers

48



in the United States and elsewhere. Asindicated in the authorities cited in Dominion Video

Satellite, 356 F.3d at 1263, such efforts by Aviace to siphon away portions of Eclipse’s
customer base through resale of the aircraft could harm Eclipse in several ways. Eclipse
specifically sought to protect against such harmswhen it included the fractional-ownership
language in the March 2002 agreement and when it repeatedly rejected Aviace' srequeststo
become adistributor or reseller of Eclipse 500 aircraft.

Finally, | note that even if Aviace sticksto its plan to launch afractional ownership
program in Europe, Aviace has not come forward with any evidence of its financial status
or existing customer base, nor has Aviace offered to post a bond in the event that the Court
grants preliminary injunctive relief in thiscase. At this point, the record shows that Aviace
Is basically a paper corporation with no discernible group of employees, established
customer base, or assets that arise from sources other than its March 2002 agreement with
Eclipse. Thus, there is no showing that Aviace would be in a position to pay Eclipse the
amounts due under the agreement, or any damages for breach of the agreement, in the event
that apreliminary injunctionislifted at alater date when the merits of the case are decided.

The respective financial capabilities of the parties is a relevant consideration in
balancing the hardships occasioned by an application for preliminary injunctive relief,
because the likelihood of a party becoming insolvent before the merits are decided affects
the Court’ s assessment of whether the other party’ s injuries could be compensated by an

award of damages at a later date. See Am. Hosp. Supply Corp., 780 F.2d at 596-97

(reasoning that preliminary injunction was favored where the defendant was insolvent and
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the plaintiff had posted a $5 million bond). Here the evidence of Aviace's current status as
a startup company or paper corporation presents a significant risk that Eclipse will be left
without an adequate remedy at law if Eclipseisrequired to build 12 aircraft for Aviace and
then Aviace does not make the remaining payments for those aircraft when they are ready
for delivery. For all of the above reasons, the balance of hardships weighs in favor of
denying Aviace's application for a preliminary injunction.

F. Public I nterest

Thepublicinterestisthefinal factor to be considered in evaluating an application for
a preliminary injunction. In some cases, such as those involving the violation of
constitutional rights or other rights which significantly affect the general public, this factor

may weigh heavily infavor of granting preliminary injunctiverelief. See, e.q., Elam Constr.,

Inc., 129 F.3d at 1347. But the case at bar involvesaprivate commercial dispute surrounding
the sale of new aircraft that few members of the general public will have occasion to fly in
the immediate future, regardless of whether the aircraft are marketed through Aviace's
fractional ownership businessin Europe or through other customers of Eclipse. Ordinarily,
private commercial disputes over the terms of a contract are remedied through an award of

compensatory damages, rather thaninjunctiverelief. See Am. Hosp. Supply Corp., 780 F.2d

at 594. To the extent there is any public involvement in the parties dispute, the public
interest weighs in Eclipse’ s favor because Eclipse isthe party with a definite, existing pool
of customers (other than Aviace) and employees whose interests could be significantly
harmed if Aviace's application for a preliminary injunction is granted.

50



Thus, | conclude that the public-interest factor does not weigh in favor of granting
Aviace' s application for preliminary injunctive relief in this case. And because Aviace has
not made a strong showing asto any of the four equitable factorsrelevant to thisapplication,
| conclude Aviace is not entitled to the preliminary injunctive relief it requests at thistime.

My decision on thispoint is, of course, limited to the evidence in the record as of this
date, which showsthat Eclipseonly intendsto cancel delivery of oneaircraft to Aviace based
on Aviace' sfailure to pay the six-month production deposit for that particular aircraft. | do
not address the broader question of whether Eclipse may cancel the March 2002 agreement
in its entirety due to any affirmative defenses or counterclaims that Eclipse may elect to
assert in this action at alater date.

1. CONCLUSION

For theforegoing reasons, the Court concludesthat Aviace hasnot clearly established
that it lacks an adequate remedy at law or that the equitable factors discussed above weigh
in favor of granting a preliminary injunction at this juncture. Therefore, Aviace's
Application for Preliminary Injunction must be denied. This conclusion makes it
unnecessary for the Court to address whether Aviace should be required to post a bond or
other security under Fed. R. Civ. P. 65(c).

IT ISTHEREFORE ORDERED that Plaintiff PA Aviace Ltd.’s Application for

Temporary Restraining Order and/or Preliminary Injunction [Doc. 2] is DENIED.
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SO ORDERED this 9th day of November, 2006, in Albugquerque, New Mexico.

/o2 QYA

M. CHRISTINA ARMIJO
United States District Judge
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